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Association Activities 


AT A MEETING of the Executive Committee of the Associa- 
tion on December 13, 1954, the Committee approved a re- 
port of the Committee on Grievances, Eli Whitney Debe- 
voise, Chairman, finding that Hiram S. Gans, an attorney 
having an office for the practice of law in the First Judicial 
District, and a member of this Association, had violated 
Canons 15, 19 and 22 of the Canons of Professional Ethics 
in the preparation and trial of the case of Weil v. Weil, 
reported at 283 App. Div. 33, 125 N.Y.S. (2d) 368. Pur- 
suant to the report, the Executive Committee suspended 
Mr. Gans from the Association for a period of one year 
from January 6, 1955, and Mr. Gans was admonished by 
the Committee on Grievances on that date. 


o@o 
ON DECEMBER 22 the President of the Association issued to the 
press the following statement: 


“The Association of the Bar of the City of New York is creating a 
special committee to inquire into the federal loyalty-security program. 
“The committee will be asked to look into all aspects of the pro- 
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gram and to make recommendations for changes if such changes in 
its judgment are needed. 

“The committee will be made up of seven to nine men, the majority 
of whom are expected to be members of the Bar. The Association 
hopes to obtain broad geographical representation on the committee 
by calling on some of the 800 associate members in other parts of the 
country to serve. 

“The Association of the Bar of the City of New York Fund, Inc. 
has been granted $100,000 by The Fund for the Republic, Inc. to 
conduct its work. 

“The names of the members of the committee and principal staff 
members will be made public as soon as the entire committee has been 
constituted. 

“In the judgment of the Association there is serious need for a 
non-partisan and independent review of present programs. Federal 
loyalty and security procedures now directly affect many millions of 
Americans in government service and in private employment in de- 
fense industries or industries which may in the future become defense 
contractors. 

“The operation of these programs has been widely critized. It is 
argued that they do not yet provide adequate protection to the na- 
tional security. It is also argued that they work needless hardship and 
injustice upon individuals, that they have led to a deterioration of 
morale and that they have increased the difficulty of recruiting com- 
petent persons for public service. 

“The American Association for the Advancement of Science has 
recently called for a revision of the security system. The participants 
in the conference on the Federal Government service held by the 
American Assembly recommended changes in the administration of 
the security programs and called for a ‘commission of outstanding 
citizens’ to review the problem. There have been many other expres- 
sions of a serious concern with these issues, but the facts are not clear 
and there is little agreement as to what changes may be desirable. 

“These considerations have led the Association to conclude that an 
important service can be rendered by the establishment of a com- 
mittee competent to review all aspects of this question and to arrive 
at specific conclusions which will carry weight in public discussion. 

“Meanwhile, I understand that The Fund for the Republic has 
initiated a study of one aspect of the problem in Washington. This 
work is under the direction of Mr. Adam Yarmolinsky, a former law 
clerk for Mr. Justice Reed, of the Supreme Court, now associated with 
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the firm of Cleary, Gottlieb, Friendly & Ball. It is undertaking a fact- 
finding study of available case material for eventual review by the 
committee.” 


hae 


PoINTING OUT that the Executive branch of the State government 
was thoroughly overhauled some 25, years ago, and that no such 
comprehensive streamlining has ever been attempted for the 
judicial machinery, the President of the Association has urged 
legislation giving more administrative authority to the State’s 
judges, as the first step in modernizing the State’s judicial system. 

Mr. Klots expressed this view in a letter to Harrison Tweed, 
Chairman of The Temporary Commission on the Courts, trans- 
mitting an advance copy of the Association’s report, “Bad House- 
keeping—the Administration of the New York Courts.” The re- 
port, he said, presents “a shocking picture of the lack of modern 
management which must contribute in some measure to the 
notorious delay of our State’s courts, particularly in the metro- 
politan area.” 

The Tweed Commission is due to make its first major report 
about February 10, and has proposed legislation setting up an 
administrative office for the State’s courts, under a Judicial Con- 
ference sitting as a board of directors. 

There have been reports from Albany indicating that legisla- 
tors were negotiating an agreement to create twenty-two new 
judgeships, to be divided equally between the two parties. Com- 
menting on this, Mr. Klots said, “In the higher courts where the 
congestion exists New York City now has more judges than all of 
England. Our courts for the city alone now cost more per year 
than all our Federal courts for the entire nation. Yet calendars 
still run years behind.” 

The Association report, “Bad Housekeeping,” was prepared 
by its Special Committee on Studies and Surveys of the Adminis- 
tration of Justice, of which Francis H. Horan is Chairman. The 
study was begun in 1953, under the Chairmanship of Edward S. 
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Greenbaum. Copies of the report may be secured from the Ex. 
ecutive Secretary. 
Mr. Klots’ letter follows: 


Dear Mr. Tweed: 


I am sending you herewith an advance copy of the report, “Bad 
Housekeeping—the Administration of the New York Courts,” which 
will be published within a few days. This has been prepared having in 
mind the purposes of your Commission by our Special Committee on 
Studies and Surveys of the Administration of Justice. 

Your staff has been familiar with this study as it has progressed. 
Now the material has been finally collated into what seems to us a 
shocking picture of the lack of modern management which must con- 
tribute in some measure to the notorious delay of our State’s courts, 
particularly in the metropolitan area. 

With the study, our Special Committee submits a report strongly 
supporting your Commission’s proposal that the Legislature this year 
create an Administrative Office within our judiciary to enable the 
judges themselves to bring about order in their own house. Indeed, 
the Special Committee urges a Judicial Conference of substantially 
greater administrative authority than your Commission has yet ven- 
tured to propose. We hope it may still prove possible to strengthen 
your proposed bill in this respect. 

Such legislation this year would of course be only the first step 
toward the major objective which I know your Commission shares 
with us—the complete overhauling of the confused structure of our 
courts, to streamline and simplify it. 

In this connection, one point in the present study struck me espe- 
cially. Many of us remember that in the 1920’s New York State 
achieved a reorganization of State government, culminating in the 
constitutional amendment of 1927 which established the executive 
budget. This monumental job brought an end to administrative chaos 
and gave our succeeding Governors, during the last quarter century, 
a superb instrument with which to manage this State through its most 
trying years. 

What most of us do not realize is that the Judicial Branch of our 
State was utterly untouched by that great achievement of the 1920's. 
It got no benefit at all, but continued to become more and more in- 
volved in the haphazard patchwork which has evolved in the 109 
years since our Supreme Court was set up. 

This year’s Administrative Office bill is not the full answer to the 
confusion and delay of our courts. Neither is a mere increase in the 
number of Supreme Court justices, as recently proposed. In the higher 
courts where the congestion exists New York City now has more 
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judges than all of England. Our courts for the city alone now cost 
more per year than all our Federal courts for the entire nation. Yet 
calendars still run years behind. It would be truly deplorable if our 
Legislature should think it can meet this problem by simply adding 
more judges. 

Modern industrial productivity was not attained by merely adding 
manpower, but by enabling that manpower to be more effective. We 
have witnessed the improvement in the operation of the State’s 
administrative machinery when the Executive Branch was given 
modern tools to work with. What was accomplished then in the 
1920's is proof positive that we can accomplish the same for our 
Judicial Branch, now in the 1950's. 

It was to undertake this task that your Commission was created in 
1953. We trust that you will hold fast to that ultimate goal and not 
be content with panaceas or partial measures. In this we believe you 
will have strong public backing. Certainly you will have the support 
of our Association. 

Very truly yours, 


ALLEN T. KLots 
°e@o 


THE ANNUAL Twelfth Night Party in honor of Mr. John W. 
Davis was a great success. There was, as the announcement prom- 
ised, ‘‘a star-studded array of talent, including the best of the 
Bench and Bar.” There were lantern slides, songs by Judge 
Wallace and also songs by a promising male quintet. Miss Celeste 
Holm gave a fine performance. Mr. Davis with his usual felicity 
of expression responded to all this as follows: 


Mr. Chairman, Ladies and Gentlemen: 


“I am not sure what my own feelings are at this moment. I confess 
that I have greatly enjoyed this evening, but after all my inner soul 
tells me that I am more or less of a sacrificial lamb. It is not easy, I 
think, for any man to sit silently and hear his praises pronounced; 
still worse to sit silently and hear them sung. It’s quite as embarrassing 
to find his whole life pictured on the screen—his most intimate ex- 
periences, and then to have one of his own cherished partners make 
a more or less apocryphal recital of certain events in his past career. 

“The strain I can assure you is terrific, but I don’t think any man 
who has the normal feelings of one not overcome by vanity can pass 
through that experience without repeating over and over to himself 
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the well worn and familiar story of the two New Englanders, when 
Number One says to Number Two, “Abe Stark ain’t the man he used 
to be” and Number Two responds, “No, and he never was either.” 
Well, that’s about the feelings which I have at this moment. There- 
fore you won’t expect me to launch into discursive speech of any sort. 

“I owe a great deal to the lawyers of the City of New York. I owe a 
great deal to this Association and to each and every member of it. I 
came here, as you have been told, thirty-three years ago, a raw im- 
migrant, about as raw as any that ever came through Ellis Island, I 
think. I was a stranger and you took me in. After ten years of govern- 
ment service I was certainly naked financially and you clothed me. 
I have not yet called on you for services in prison, but we never know 
what may happen. I have been sick and you have visited me, and if 
sooner or later my foot slips on the income tax road I shall rely on 
you to visit me there. For all that I am extremely grateful. 

“I am grateful for this occasion. I am grateful to those who have 
sung me, pictured me, entertained me and imagined a biography. 
Some reference has been made to the day of my birth, and about 
that there can be no secret. I now have four score years well behind 
me, and what you have done this evening and the good will that I feel 
flowing from you gives color to the sunset.” 


The Twelfth Night Party was sponsored by the Committee on [ 
Entertainment, of which The Honorable Arthur Markewich is 
the Chairman. Alfred O. Englander was Chairman of the Sub- 
committee in charge. 

°0@o 


THE TREATY on Friendship, Commerce and Navigation, which ; 
was recently concluded with the Federal Republic of Germany, 
is the subject of study by the Committee on Foreign Law of which 


Willis L. M. Reese is the Chairman. The Committee has also 5 


drafted a proposed amendment to Section 33 of the Trading 
with the Enemy Act. 
e@o 


AT THE STATED MEETING of the Association on January 18 three ‘ 
former Presidents of the Association, Whitney North Seymour, © 
Harrison Tweed and Bethuel M. Webster, conducted a panel dis- | 
cussion on how the Association can best contribute to the main- | 
tenance of high standards in the nomination and qualification | 
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of judicial candidates. Present practices of the Association’s com- 
mittees were reviewed by Chauncey Belknap, Chairman of the 
Committee on the Judiciary, Arnold Bauman, Chairman of 
the Committee on Criminal Courts, Law and Procedure, Maurice 
Rosenberg, Chairman of the Committee on the Domestic Rela- 
tions Court, Charles J. Colgan, Chairman of the Committee on 
the Municipal Court of the City of New York, and Abraham 
Shamos, Chairman of the Committee on the City Court of the 
City of New York. Following the panel discussion interim reports 
were received from the Special Committee on the Improvement 
of Family Law, Richard H. Wels, Chairman, and the Committee 
on the Municipal Court of the City of New York. 


o@o 


THE COMMITTEE on Labor and Social Security Legislation, I. 
Robert Feinberg, Chairman, has undertaken a study of problems 
connected with the relations between the City of New York and 
its employees, and of proposed legislation on the regulation of 
welfare funds. The Committee will also study problems arising 
out of recent decisions involving the application of Article 84 
of the Civil Practice Act to labor arbitrations, as well as the pro- 
posed Uniform Arbitration Act. 


o@o 


THE OPENING of the Annual Exhibition of Photographs, includ- 
ing color transparencies and stereos, by members of the Associa- 
tion will be held under the auspices of the Committee on Art at 
the House of the Association on Thursday, March 3, at 4:30 
o'clock. Joseph G. Blum is Chairman of the Subcommittee in 
charge of the exhibition, which is open to members and their 


guests. 
°@o 


In JANUARY the Bar Association of Harrison County, West 
Virginia, dedicated a replica of the bronze bust of Mr. John W. 
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Davis, which the Association owns. The bust will be placed in 
the Court House of Harrison County. In the ceremony dedicat- 
ing the bust a statement of appreciation was read which con- 
cluded as follows: 


“This action is a recognition by us of the attainments of John 
W. Davis, a lawyer whose counsel, wisdom and integrity are 
known, respected and honored by courts, lawyers and people 
everywhere, and who is still a revered and beloved member of 
this Bar. We are here attempting to express some measure of our 
admiration and esteem in an enduring form.” 


e@o 


A WELL attended Forum was held on February 7 under the 
auspices of the Special Committee on Military Justice of the As- 
sociation and the New York County Lawyers’ Association. The 
topic under consideration was “Jurisdiction over United States 
Armed Forces Serving Abroad.” The speakers were: Colonel 
Archibald King, U.S. Army, Ret.; Monroe Leigh, Assistant Gene- 
ral Counsel for International Security Affairs, Office of General 
Counsel, Department of Defense; William Nunley, Office of 
European Regional Affairs, Department of State; and Professor 
Edward D. Re, School of Law, St. John’s University, Brooklyn. 


°0@o 


Tue following publishers of law lists and legal directories have 
received Certificates of Compliance from the Standing Commit- 
tee on Law Lists of the American Bar Association for their 1955 
editions. 


Commercial Law Lists 


A. C. A. List THE AMERICAN LAWYERS QUARTERLY 
Associated Commercial Attorneys The American Lawyers Company 
List 1712 N. B. C. Building 
165 Broadway Cleveland 14, Ohio 
New York 6, New York 
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Tue B. A. Law List 
The B. A. Law List Company 
414 Colby-Abbot Bldg., 
759 No. Milwaukee St. 
Milwaukee 2, Wisconsin 
Tue CLEARING HOUSE QUARTERLY 
Attorneys National Clearing 
House Co. 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 
Tue CoLuMBIA List 
The Columbia Directory Com- 
pany, Inc. 
320 Broadway 
New York 7, New York 
THE COMMERCIAL BAR 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 
Tue C-R-C ATTORNEY DIRECTORY 
The C-R-C Law List Company, 
Inc. 
50 Church Street 
New York 7, New York 
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FORWARDERS LisT OF ATTORNEYS 
Forwarders List Company 
38 South Dearborn Street 
Chicago 3, Illinois 
THE GENERAL BAR 
The General Bar, Inc. 
36 West 44th Street 
New York 36, New York 
THE INTERNATIONAL LAWYERS 
International Lawyers Company, 
Inc. 
33 West 42nd Street 
New York 18, New York 
Tue NATIONAL List 
The National List, Inc. 
75 West Street 
New York 6, New York 
RAND MCNALLY LIsT OF 
BANK-RECOMMENDED ATTORNEYS 
Rand McNally & Company 
P. O. Box 7600 
Chicago 80, Illinois 
WrIGHT-HoLMEs LAw LIstT 
Wright-Holmes Corporation 


225 West 34th Street 
New York 1, New York 


General Law Lists 


AMERICAN BANK ATTORNEYS 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 
THE AMERICAN BAR 
The James C. Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 
Tue Bar REGISTER 
The Bar Register Company, Inc. 
One Prospect Street 
Summit 1, New Jersey 
CAMPBELL’s LIsT 
Campbell’s List, Inc. 
gos, Orange Avenue 
Winter Park, Florida 


THE Lawyers DIRECTORY 
The Lawyers Directory, Inc. 
17 South High Street 
Columbus 15, Ohio 
Tue LAwyers’ List 
Law List Publishing Company 
111 Fifth Avenue 
New York 3, New York 
RussELL LAw List 
Russell Law List 
10 East goth Street 
New York 16, New York 
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General Legal Directory 


MARTINDALE-HUBBELL LAw 
DIRECTORY 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit 1, New Jersey 


Insurance Law Lists 


Brst’s RECOMMENDED INSURANCE AT- ‘THE INSURANCE BAR 
TORNEYS The Bar List Publishing Company 
Alfred M. Best Company, Inc. State Bank Building 
75 Fulton Street Evanston, Illinois 
New York 38, New York THE UNDERWRITERS LIsT 
HIne’s INSURANCE COUNSEL Underwriters List Publishing 
Hine’s Legal Directory, Inc. Company 
38 South Dearborn Street 308 East Eighth Street 
Chicago 3, Illinois Cincinnati 2, Ohio 


Probate Law Lists 


SULLIVAN’s PROBATE DIRECTORY 
Sullivan’s Probate Directory, Inc. 
84 Cherry Street 
Galesburg, Illinois 


State Legal Directories 


The following state legal directories published by 
The Legal Directories Publishing Company 
1072 Gayley Avenue, Los Angeles 24, California 


Arkansas and Louisiana Missouri Legal Directory 
Legal Directory Mountain States Legal Directory 
Carolinas and Virginias (for the States of Colorado, Idaho, 
Legal Directory Montana, New Mexico, Utah and 
Delaware-Maryland and New Jersey Wyoming) 
Legal Directory New York Legal Directory 
Florida and Georgia Ohio Legal Directory 
Legal Directory Oklahoma Legal Directory 
Illinois Legal Directory Pacific Coast Legal Directory 
Indiana Legal Directory (for the States of Arizona, Cali- 
Iowa Legal Directory fornia, Nevada, Oregon and 
Kansas Legal Directory Washington) 
Kentucky and Tennessee Pennsylvania Legal Directory 
Legal Directory Texas Legal Directory 
Minnesota, Nebraska, Wisconsin Legal Directory 
North Dakota and South 
Dakota Legal Directory 
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Foreign Law Lists 


CANADIAN CREDIT MEN’s COMMER- ‘THE INTERNATIONAL LAw LIsT 
cIAL LAw AND LEGAL DIRECTORY L. Corper-Mordaunt & Company 
Canadian Credit Men’s Trust As- Pitman House 

sociation, Ltd. Parker Street 
12 Berryman Street London, W. C. 2, England 
Toronto 5, Ontario, Canada. KIME’s INTERNATIONAL LAW 

CANADIAN Law List DIRECTORY 
Cartwright & Sons, Ltd. Kime’s International Law Direc- 
2081 Yonge St. tory, Ltd. 

Toronto 12, Ontario, Canada 4 New Zealand Avenue 

BUTTERWORTHS EMPIRE LAW LIsT London, E. C. 1, England 
Butterworth & Co. (Publishers) 

Ltd. 
88 Kingsway 
London W. C. 2, England 


e@o 


LAST SPRING the Association had the pleasure of entertaining Mr. 
E. R. Cuppaidge, a solicitor from Brisbane, Australia. In the Mel- 
bourne Law Institute Journal Mr. Cuppaidge has described his 
visit to the Association as follows: 


“My next contact with the law occurred in New York where I met 
Mr. Paul De Witt, the Secretary of the New York Bar Association, 
through a letter of introduction given to me by Miss Beryl Donkin, 
our then Assistant Secretary. 

“The Association is housed in a palatial building in the centre of 
Manhattan. The whole of the ground floor consists of a large entrance 
and reception hall and on the upper floors are situated meeting rooms, 
secretarial offices, a dining room, an auditorium, a Court room and 
offices occupied by the Disciplinary Committee, the offices of the 
Prosecuting Officer and two floors devoted to a library. To help out 
with the rent the Association owns a modest sky-scraper building 
next door containing offices and shops. 

“I had the good fortune during our short stay in New York to be 
asked to dinner by the Association and afterwards to hear a lecture by 
the Chief Judge of the Court of Appeal for the State of New York, 
who was delivering the annual Cardozo lecture, a series of lectures 
given in commemoration of the late Mr. Justice Cardozo of the United 
States Supreme Court Bench. The lecture was a plea for reform in the 
law in running-down cases. The lecturer stated with pride that since 
his appointment to the position of Chief Judge about two years 
before, the backlog of running-down cases had in that short space of 
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time been reduced from 13,000 to 7,000 cases. He pleaded for the in- 
troduction of the rule of a trial by a Judge sitting alone in such cases, 
the introduction of Third Party Insurance and the introduction of the 
Admiralty Rule in the apportionment of damage. 

“At supper afterwards when I had been introduced to the Judge 
and I mentioned somewhat diffidently that these reforms for which he 
had been pleading had all been introduced in our comparatively small 
jurisdiction some years ago, he appeared to be somewhat crestfallen. 
Incidentally, it seems that the Legislature of the State of New York 
turned down Third Party Insurance legislation on the ground that as 
it was not in force in other States New York motorists would be at a 
financial disadvantage if they had such an obligation placed on them. 

“As the New York Bar Association has jurisdiction over 30,000 law- 
yers it is understandable that they should have a permanent Prose- 
cuting Officer with a considerable staff to deal with the numerous 
cases of breaches of discipline alleged against their members. The 
Court room of the Disciplinary Committee recently refurnished 
seemed to me to be quite a work of art. There was a rich pile carpet 
under foot and the furnishings and appointments displaying beauti- 
ful craftsmanship made most of our Court rooms look like a Magis- 
trates Court in the out-back.” 





Readers will note that Mr. Cuppaidge is in error in his descrip- 
tion of the Cardozo lecture. The lecture was given by Presiding 
Justice Peck and not by the Chief Judge of the Court of Appeals. 
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The Calendar of the Association 


for February and March 


(As of January 27, 1955) 


Dinner Meeting of Committees on Criminal Courts, 
Law and Procedure 

Meeting of Committee on Domestic Relations Court 

Meeting of Subcommittee of Executive Committee 

Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 

Meeting of Citizens’ Committee on Improvement of 
Family Law 

Meeting of Committee on Studies and Surveys of 
Administration of Justice 

Meeting of Section on Wills, Trusts and Estates 


Meeting of Art Committee 

Dinner Meeting of Committee on Legal Aid 

Meeting of Committee on Studies and Surveys of 
Administration of Justice 


Forum on Jurisdiction over United States Armed 
Forces Serving Abroad. Sponsorship Committees on 
Military Justice of this Association and the New 
York County Lawyers Association 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Military Justice 

Dinner Meeting of Committee on Professional Ethics 

Dinner Meeting of Committee on Real Property Law 


Dinner Meeting of Committee on the City Court 

Meeting of Committee on the Domestic Relations 
Court 

Meeting of Committee on State Legislation 

Meeting of Young Lawyers Committee 


Dinner Meeting of Committee on Aeronautics 
Dinner Meeting of Committee on Atomic Energy 
Luncheon Meeting of Committee on Copyright 
Dinner Meeting of Committee on Copyright 
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Meeting of Citizens’ Committee on Improvement of 
Family Law 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


Dinner Meeting of Committee on Criminal Courts, | 
Law and Procedure 


Joint Meeting of Section on Jurisprudence and Com. | 
parative Law and Section on Corporate Law De. 
partments 


Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Meeting of Committee on Arbitration 

Dinner Meeting of Committee on Bill of Rights 
Meeting of Section on Corporations 


Meeting of Committee on Domestic Relations Court . 


Meeting of Citizens’ Committee on Improvement of 7 
Family Law 

Meeting of Committee on Foreign Law 

Round Table Conference, 8:15 P.M. 

The Hon. Joseph A. Cox, Justice of the Supreme 
Court of the State of New York, Guest. 


Meeting of Section on Taxation 
Dinner Meeting of Committee to Cooperate with In- 
ternational Commission of Jurists 


Dinner Meeting of Committee on Bankruptcy and 7 
Corporate Reorganizations 
Meeting of Library Committee 


Meeting of Committee on State Legislation 
Dinner Meeting of Committee on International Law | 


Dinner Meeting of Special Committee on Matter of 
Communist Lawyers 
Dinner Meeting of Committee on Admiralty 


Dinner Meeting of Committee on Insurance Law 
Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 
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Opening of Photographic Show, 4:30 P.M. 
Meeting of Section on Jurisprudence and Comparative 
Law 


Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Medical Jurispru- 
dence 

Dinner Meeting of Committee on Professional Ethics 


Stated Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 
Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction ‘ 

Dinner Meeting of Committee on Domestic Relations 
Court 

Dinner Meeting of Committee on Trade Regulation 
and Trade-Marks 

Meeting of Section on Trade Regulation 


Section on Labor Law. Hon. James P. Mitchell, Secre- 
tary of Labor, Guest, 8 P.M. Buffet Supper, 6:15 
P.M. 


Meeting of Section on Corporate Law Departments 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Meeting of Committee on Arbitration 

Dinner Meeting of Committee on Foreign Law 

Round Table Conference, 8:15 P.M. Guest to be 
announced. 

Meeting of Section on Administrative Law and Pro- 
cedure 


Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 
Meeting of Library Committee 


Dinner Meeting of Committee on Aeronautics 
Dinner Meeting of Committee on Bill of Rights 
Meeting of Section on Corporations 


Tenth Annual Association Night, 8:30 P.M. 
Tenth Annual Association Night, 8:30 P.M. 





Lawyers, Accountants, and Taxes 


By Erwin N. GriswoLp 
Dean, Harvard University Law School 


Richard Brinsley Sheridan’s first play was, appropriately 
enough for my subject this evening, ““The Rivals.” One of the | 
lines in this play might well serve as a suggestion to me. “The 
quarrel is a very pretty quarrel as it stands,” said Sir Lucius | 
O’ Trigger. ‘““We should only spoil it by trying to explain it.” 

For some time lawyers and accountants have been having a 
quarrel. One difference between this one and the one Sir Lucius 
was describing is that this one is not a very pretty one. It has 
seemed to me that it might be useful to try to explain some of § 
the factors which are involved. 

Before going further, I should make a few explanations of my | 
own. In the first place, I am not representing anyone here to- § 
night. I am not presenting a brief for either side in this con- 
troversy. I have no authority to speak for lawyers or any group 
of lawyers. My purpose is to present as impartial a discussion of 
the problem as I can. It may be that my academic ivory tower is 
an advantage to this end, as well as a disadvantage. Of course, 
I am a lawyer, and my bias will no doubt appear. Very likely, 
what I have to say will not be satisfactory to anyone. I hope that 
it may be worth the venture. 

First, let us look at the legal profession. I suppose that no one 
here will take issue with the statement that the law is an ancient 
and honorable profession. Dean Pound’s recent book, “The 
Lawyer from Antiquity to Modern Times,” shows that the legal 
profession was recognized in England as early as seven hundred 
years ago. It was prominent in this country by the time of the 
Revolution, more than a hundred and seventy-five years ago. 
Over the past century and a half, its educational requirements 


Editor’s Note: The lecture printed here was delivered by Dean Griswold at the 
House of the Association on January 13, 1955 under the auspices of the Committee 
on Post-Admission Legal Education, of which Orison S. Marden is Chairman. 
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have steadily increased. The study of law in this country now is 
essentially graduate study. The American Bar Association now 
requires three years of college preparation before entering into 
the study of law, and the law course itself must be three years full 
time, or four years part time. A college degree has been a pre- 
requisite for admission at my own school for the past sixty years, 
and the same requirement has long been in effect at many other 
schools. The road to admission to the practice of law is a long 
and hard one. 

Some element of exclusiveness is inherent in the nature of a 
profession. Lawyers do not regard themselves as qualified to 
practice medicine. In England, the legal profession is divided. 
Barristers have exclusive right of audience in the superior courts, 
Solicitors have right of audience in some of the lower courts, and 
also have the exclusive right to initiate proceedings in court and 
to draw certain types of formal instruments. In this country, 
statutes in many states give lawyers the exclusive right to “‘prac- 
tice law.”” The limits of that term are not wholly clear. It is not 
surprising, however, that lawyers in this country, as successors 
of an ancient tradition to which they have come only after long 
training, should be vigilant in protecting the area assigned to 
them. This is not a mere matter of self-interest. Lawyers may 
rightly believe that the proper limitation of the practice of law 
is in the public interest. 

Lawyers are officers of the court. This is not an empty phrase. 
Every lawyer is admitted to practice in this country by action of 
a court, after examination conducted by bar examiners ap- 
pointed by and acting under the supervision of the court. The 
lawyer is subject to summary action by the court. If he miscon- 
ducts himself, he may be reprimanded, suspended, or disbarred 
by the court. If he is disbarred, he cannot thereafter “practice 
law” in any of its forms. 

Now let us look at the profession of Accountancy. It is much 
newer. That is not a bar to its proper recognition. However, 
newness does to some extent eliminate much of the sense of being 
a part of a Jong tradition of which every lawyer has some feeling. 
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In a very real sense, I think, it may be said that the development 
of Accounting as a profession, in this country, is a direct out- 
growth of the Federal income tax. 

Of course there were accountants before 1913. But much of 
their work was less important and extensive than now. The work 
of the qualified accountant today is difficult and often intricate. 
The American Association of Public Accountants was founded 
in 1887. It became the American Institute of Accountants in 
1916. 

When we look at the accounting area carefully, we find some. 
thing much less definite than in the case of the legal profession, 
There are at least three categories of persons working in this 
area, and they are often confused. There are, first, the certified 
public accountants. Second, there are the public accountants. 
And there are, third, a heterogeneous collection of people, some- 
times calling themselves tax experts, or tax consultants, or ad- 
visers of one sort or another. 

The American Institute of Accountants is made up almost 
exclusively of certified public accountants. Since 1936, it has 
not admitted any new members who are not certified public ac- 
countants. A certified public accountant is a person who has met 
certain educational requirements and has passed examinations 
which are prescribed by public authorities for this purpose. As 
a matter of fact, this examination is now a uniform one in all 
states and is prepared and administered by the American In- 
stitute of Accountants. Certified public accountants have high 
standards, and have many of the qualities of a profession. They 
do not advertise (though I did note, on the financial page of the 
Boston Herald the other day, two printed announcements of 
certified public accounting firms). Although the educational re- 
quirements for certified public accountants are not as high as 
for lawyers, about 70 per cent of the certified public accountants 
taking the examinations now are college graduates. They get 
their accounting education as undergraduates, followed by prac- 
tical experience in an accounting office. Nevertheless, it is hard 
to become a certified public accountant, and I venture the 
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thought that most lawyers, including myself, could not pass the 
examinations. 

The certified public accountants are subject to disciplinary 
proceedings, in some cases by public authority, in other cases by 
their state and local accounting societies. This discipline cannot, 
however, have quite the teeth in it which is inherent in that 
enforced by the courts on the lawyers. The worst that can happen 
to a certified public accountant in such a proceeding is that he 
loses the right to call himself a certified public accountant. ‘This 
is a serious matter. But its effect is lessened by the fact that he 
can go right on practicing as a public accountant. Although 
statutes are beginning to be adopted in the field, in most states 
there is no control at all over public accountants, and still less 
over the third category of persons operating in this area, that is, 
the tax experts, advisers, and so on. In general, there are no edu- 
cational or professional requirements at all for public account- 
ants, or for self-styled tax experts and consultants. Anyone who 
wants can set himself up as such, even if he has been stricken from 
the rolls of the certified public accountants. There are no re- 
strictions on advertising, and no limits, from any professional 
or public body, as to the sort of thing the person can do. Take 
a look at the classified section of the telephone book in Chicago 
or San Francisco sometime. 

As I look at this problem, I find myself feeling that here is 
the most difficult element in it. It may well be the most serious 
obstacle in the way of proper recognition for the certified public 
accountants. If there were only certified public accountants, I 
do not think there would be much difficulty in working out an 
effective understanding and adjustment between the accounting 
and the legal professions. As indicated already, the certified pub- 
lic accountants, though newer on the scene, have high standards, 
both of competence and of professional practices. But the certi- 
fied public accountants are only a small proportion, considerably 
less than half, of those working on the accounting side of the 
fence. Moreover, for various reasons, some good and understand- 
able, and some perhaps the result of failing to see all the implica- 
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tions, the certified public accountants seem to have deliberately 
chosen to take all of the other accountants and practitioners 
under their wing. For example, the American Institute of Ac- 
countants has employed counsel to file briefs in cases involving 
activities not only by persons who were not members of the 
American Institute of Accountants, but also by persons who were 
not certified public accountants. From my point of view, this was 
unwise. Paradoxical as it may seem, the certified public account- 
ants might better cast their lot with lawyers. It is true that there 
are some public accountants who are well qualified, despite the 
absence of appropriate standards for such work, but that is a 
poor basis on which to build and maintain a profession. If the 
certified public accountants choose to stand with some rather 
obvious targets, they should not be surprised if they attract fire— 
and this is fire which they might well not attract if they stood 
alone. 

Now let us look at law practice, and at tax practice. Here 
lawyers were, historically, slow to recognize their responsibilities 
—not to mention their opportunities. The first income tax statute 
was drafted in 1913 by an estimable and able lawyer—who ap- 
parently did not realize that what he was doing had any relation 
to accounting. He thought all tax returns would be made on a 
purely cash basis. The Treasury, which had more accountants 
on its staff, endeavored to apply the law with some regard to 
accounting reality, but it was not easy. In the Revenue Act of 
1918, accounting provisions were included, but they were, on the 
whole rather rudimentary. Not until the Internal Revenue Code 
of 1954 was adopted last year was there any substantial effort to 
provide comprehensive accounting provisions in the tax law. 
Even this latest effort leaves much to be desired. 

During the 1920’s, lawyers, with very few exceptions, shied 
away from taxes. They tended to rationalize this by saying that 
taxes were mere mechanics and bookkeeping, and beneath their 
dignity. But the real fact was that the lawyers, in general, just did 
not know enough about the law involved to deal with it effec- 
tively. When I was a student in the Harvard Law School in the 
late 1920's, there was a tax course, but few students took it. I did 
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not. In 1929, the New York State Bar Association’s Committee 
on the Scope and Practice of Law reported that “The great field 
of taxation . . . has been all but taken over by the accountant 
fraternity, which seems to have proved itself the more fit to 
survive in such environment.” As late as 1940, when the first 
edition of my casebook on Federal Taxation was prepared, there 
was some difficulty in finding a publisher. ‘There was great doubt 
among those putting out books whether there would be any de- 
mand for a book devoted to Federal Taxes alone. (The book is 
now in its fourth edition.) 

During this period, accountants were providing service which 
the public badly needed. Much of this was service which only 
accountants were qualified to perform, but some of it was work 
which might well have been done by lawyers if they had not, 
with some exceptions, been unqualified to handle it. Most of 
the people who administer the technical side of the tax law are 
accountants rather than lawyers. There are some thousands of 
accountants among the revenue agents in the Treasury, and some 
hundreds of lawyers on the legal side. One of the oldest books 
in the field, long widely used, is Montgomery’s Federal Taxa- 
tion, which was originally put out by accountants, with a new 
edition recently published, again by accountants. Over the past 
fifteen or twenty years, lawyers have become better qualified in 
taxation, but they are still open to the charge that they are 
Johnny Come Lately in the field. 

There are, of course, many aspects of tax practice, ranging from 
the extremely simple to the incredibly complex. Many of these 
things, like making out simple returns, can be adequately done 
by anyone with litle experience, and lawyers do not want to do 
such work. There is also much work in connection with tax re- 
turns, particularly in the case of corporate taxes, which only an 
accountant is qualified to do. Setting up the books, prescribing 
systems for keeping accounts, inventory control and records, tak- 
ing off the ordinary figures, and certifying balance sheets are all 
within the scope of the accountant, and are intimately tied up 
with taxes. 

In addition, there is plenty of opportunity for very compli- 
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cated legal questions to arise in connection with corporate tax 
returns—the effect of a reorganization, whether a particular trans. 
action is a sale, producing capital gain, or a lease, producing rent, 
and so on. These problems may arise in connection with the 
preparation of a tax return, or they may arise in advance, where 
what is sought is advice as to how to carry out a transaction and 
the preparation of papers and the actual handling of the matter. 
Such advice may be exclusively on accounting matters, or it may 
involve greater or lesser elements of law. 

It is obvious that the separation of functions between lawyers 
and qualified accountants in this area is an extremely difficult 
matter. To me it is rather clear that there can be no sharp divid- 
ing line. You cannot say: ““These things are for accountants, and 
no lawyer shall ever do that; and these things are for lawyers, and 
no accountant shall ever do any of that.” The two fields clearly 
overlap. But even then it is not like two circles laid one over a 
part of the other with common sectors. For as I see it, there are 
not three clear zones either. You can’t say: ““This is for account- 
ants only; this is always for either accountants or lawyers; and 
this is for lawyers only.” On the contrary, while the legal field 
and the accounting field clearly overlap, they shade into one 
another, with no clear line between them. In a particular prob- 
lem, many factors may come into play, such as, the amount in- 
volved, the difficulty or routineness of the question, whether the 
practitioner, either lawyer or accountant is considering the 
question in the course of his work as regular adviser for the client, 
and so on. These are very difficult questions of degree, of more 
or less. This makes them hard to grasp and state. But they are not 
in this respect unique. They are not different from many other 
questions arising in human relationships. A factor which may be 
quite relevant in a particular case may well be the degree of train- 
ing and the professional standing of the person whose actions are 
called into question. It may well be appropriate for a certified 
public accountant to do things which would be over the line 
for another with less status. 

For twenty years or more, lawyers have been publicly con- 
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cerned about some activities of some accountants. A large part 
of this concern has been shown, I belive, by committees on the 
unauthorized practice of the law in various bar associations, 
many of whose members were not tax lawyers. In general, it has 
been my observation that there has been more interest in this 
matter among non-tax lawyers than among tax lawyers. For the 
most part, the tax lawyers of my acquaintance have had very 
good relations with accountants, have had great respect for the 
work they do, and have often worked with them on many kinds 
of matters as a very effective team, with great mutual respect. 
Most lawyers have worked on a good many matters which they 
could not have handled, or could not have handled as well, with- 
out the aid of a good accountant. The accountants associated with 
them on those matters were quick to recognize that they could 
not have handled some aspects of the matter as well as the lawyer 
did. By my observation, there are few things as satisfying to a 
lawyer in tax practice as working closely with a good accountant, 
seeing him develop materials better than you could, seeing him 
pick up one of your ideas and putting it into graphic form, tying 
it into the facts of the case,—or on the other hand, having the 
accountant present data on which the lawyer is able to build up 
a legal argument beyond what the accountant was prepared to 
contribute. 

Iam not going to try to give a review of all of the court decisions 
that have been handed down in this area. On the contrary, I am 
going to refer only to the three of these which seem to be of the 
most importance. The first of these is the Bercu case, decided 
here in New York in 1948 and 1949. Matter of New York County 
Lawyers Association v. Bercu, 273 App. Div. 524, 78 N.Y.S.2d 
209 (1948) , aff'd without opinion, 299 N.Y. 728, 87 N.E.2d 451 
(1949) . That case involved an accountant who was consulted by 
a corporation which was not his regular client. He was asked for 
an opinion whether certain sales taxes accrued but not paid in a 
previous year could be deducted in a subsequent year. He gave 
his opinion that the taxes could be deducted when paid. When 
he was not paid for his services, he sued for his fee—which may 
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or may not be a wise thing for an accountant to do in this area, 
The question was elaborately considered by the Appellate Di- 
vision, which, in an opinion by Judge Peck, decided against the 
accountant. The court held that the giving of this opinion under 
the circumstances there involved was not appropriate for an ac- 
countant. The court did indicate that an accountant could have 
appropriately considered and decided this question if it had 
arisen in the course of the regular work of making out the com- 
pany’s tax returns. 

A second case is Gardner v. Conway, decided by the Supreme 
Court of Minnesota in 1951. 234 Minn. 468, 48 N.W.2d 788. 
That case involved a person who was neither a lawyer nor a certi- 
fied public accountant. He held himself out as a tax expert and 
prepared tax returns involving consideration of substantial ques- 
tions of law. Proceedings were brought to hold him in contempt 
and to restrain him from such activities. Everyone jumped into 
the fray. Briefs were filed, on one side, by the Minnesota Associa- 
tion of Public Accountants, the National Society of Public Ac- 
countants, the Minnesota Society of Public Accountants, the 
American Institute of Accountants, and on the other by the 
Minnesota Bar Association and the American Bar Association. 
The court held that the practitioner had been wrong in under- 
taking to handle difficult and substantial questions of law. Toa 
lawyer, this is not surprising. Had the practitioner been a certi- 
fied public accountant, and had the question arisen in connection 
with his accounting practice, the result might well have been 
different. To me it is unfortunate that the American Institute 
of Accountants chose to support this unqualified practitioner. It 
is hard to see how the certified public accountants, who have 
qualifications and many of the essentials of a profession, can hope 
to maintain the field in which they properly serve the public if 
they do not differentiate themselves from unqualified practition- 
ers, who do not so clearly have the qualifications of a profession. 

The final case to which I will refer is the decision of the Ap- 
pellate Division of the Superior Court of Los Angeles County, 
in California, called Agran v. Shapiro, and decided last June 
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fourteenth. That case involved a certified public accountant who 
was not, however, a member of the American Institute of Ac- 
countants. He was employed to make out tax returns for a hus- 
band and wife who were carrying on a business. A question arose 
about the availability of a loss as a carryback to an earlier year for 
deduction there as a net operating loss. ‘The accountant prepared 
and filed an application for a tentative carryback adjustment, and 
then handled this matter through the various stages within the 
Bureau of Internal Revenue until its eventual allowance. ‘The 
amount of tax involved was $6,280, and the accountant submitted 
a bill for $2,000 for his services. When this was not paid, he 
brought suit. The defense was made that he had been practicing 
law. The American Institute of Accountants retained counsel 
who filed a brief on behalf of the accountant. 

When this case was tried, the accountant testified that he 
“spent five days in the county law library and in his office reading 
tax services, cases, reports and decisions,” and that “he spent 
approximately four days in reading and reviewing over one 
hundred cases on the proposition of law involved.” This sounds 
like a lot of law to any lawyer. I do not think it should be unduly 
surprising that the court held that the accountant had been prac- 
ticing law and could not collect his fee. 

I will come back to this case and more recent developments 
later. Before doing that, I want to refer to one matter which is 
more hopeful. A number of years ago, there was established a 
joint or National Conference of Lawyers and Certified Public 
Accountants. This consisted of a number of representatives ap- 
pointed by the American Bar Association and an equal number 
of representatives appointed by the American Institute of Ac- 
countants. This group held many meetings, and wrestled hard 
with the difficult questions which are involved in this area. Their 
labors were well worthwhile, for they produced what seems to 
me to be the best statement that has yet been prepared on the 
question, a statement which may well point the way to eventual 
solution of the problem. This Statement of Principles Relating 
to Practice in the Field of Federal Income Taxation was agreed 
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upon in 1951, and was approved in the same year by what seem 
to me to have been far-sighted actions by the House of Delegates 
of the American Bar Association, and by the Council of the 
American Institute of Accountants. The Statement is too long 
to recite here. It stresses the desirability of collaboration between 
lawyers and certified public accountants in the tax field. The 
essence of the Statement may perhaps be found in this passage: 
“Lawyers should encourage their clients to seek the advice of 
certified public accountants whenever accounting problems arise 
and certified public accountants should encourage clients to seek 
advice of lawyers whenever legal questions are presented.” The 
chief objection that could be taken to the Statement might be 
that, if taken literally, it would call for the services of two per- 
sons, one a lawyer and the other a certified public accountant, in 
too many cases. But here again we are faced with a question of 
degree. If the questions are large enough and important enough, 
such services may well be required. I do not think that the State- 
ment was meant to be read literally every time a small or in- 
cidental legal question arises in connection with an accountant’s 
handling of a tax matter, or vice versa. 

The Statement of Principles deals with making out tax returns 
(and provides explicitly that certified public accountants and 
lawyers may properly prepare federal income tax returns). It also 
deals with the ascertainment of probable tax effects of trans- 
actions, with the preparation of legal and accounting documents, 
with representation of taxpayers before the Treasury Depart- 
ment and the Tax Court, with claims for refund and criminal 
investigations, and with prohibited self-designations, such as “‘tax 
consultant” or “tax expert” for both accountants and lawyers. I 
repeat that it is a very fine document, clear, concise and states- 
manlike. It should not get lost in the current shuffle. 

The next item to which I wish to refer is an article by Mr. 
John L. Carey which appeared in the Rocky Mountain Law Re- 
view early in 1953, entitled, “Ethics, ‘Unauthorized Practice,’ 
and Federal Income Taxation—An Accountant’s Viewpoint.” 
This article takes on special significance from the fact that Mr. 
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Carey is now, and for a long time has been, the executive director 
of the American Institute of Accountants. He is also the editor 
of the Journal of Accountancy. To many lawyers the article 
seemed inflammatory. Indeed, a copy was sent to me at the time, 
and I was asked to prepare a reply to it. I did not do so, because 
it did not seem to me that the way to handle or solve this problem 
was to carry ona public controversy about it. Thousands of copies 
of the article were reprinted and distributed to the members of 
the American Institute of Accountants and by them to their 
clients. This made it seem like a propaganda document. I was 
bothered by the article when I first read it. I have reread it in 
connection with my preparation for this talk, and I do not find 
much in it now that disturbs me. It is a dispassionate, well-tem- 
pered discussion of the problem from the accountant’s point of 
view, with clear references to the Statement of Principles of the 
National Conference of Lawyers and Certified Public Ac- 
countants. 

There is one argument in it that seems to me to be of doubtful 
validity. Mr. Carey wrote: ‘‘For the record it must be stated that 
the controversy was begun and has been kept alive by the or- 
ganized Bar. The accounting profession has been wholly on the 
defensive.” Now this seems to me at least to beg the question. 
It is rather like a squatter saying that it’s all your fault if a row 
develops when you try to remove him from your property. Many 
lawyers believe that they have been acting in good faith in this 
matter, and that the problems have been raised by accountants 
who have entered too far into the legal field. We all agree that 
there is a problem here. The lawyers cannot be given all the 
blame for its existence except by denying that there is any basis 
at all for there being a problem. 

It may be that it is the position of the accountants that there is 
nothing at all in the tax field that they cannot properly under- 
take, short of appearing in a regular court. If that is their posi- 
tion, they can expect resistance from lawyers. If their position 
is anything short of that, then the process of working out the 
various overlapping limits is naturally going to involve some con- 


64 THE RECORD 


troversy for which accountants will surely share as much respon- 
sibility as lawyers. Mr. Carey recognized in his article that lawyers 
should be brought in “when a choice of legal remedies must be 
made, when a taxpayer’s civil rights are involved, when the valid- 
ity and meaning of legal documents is in question, and in many 
other circumstances where the legal knowledge or a lawyer’s view- 
point will be helpful to the client.” Some people might think this 
was applicable to a problem which involved reading a hundred 
cases in four or five days’ study in office and county law library. 

This brings us back to the Agran case which was decided in 
California last June. This seems to have frightened the account- 
ants very severely and perhaps unduly. Perhaps this illustrates a 
difference between the approach of lawyers and of accountants 
to legal problems. To the lawyer the Agran case is just another 
case—decided by a relatively minor and unknown tribunal out 
in southern California. The case is not even binding in all of 
California. There are tens of thousands of cases in the books, 
some of them of more importance than others. Besides, lawyers 
pay close attention to the facts of cases, and this one did not have 
facts which really were very strong for accountants, unless it 
really is their position that there is no limit to what they may do 
in tax cases short of appearing in court. That was not the position 
taken in the Statement of Principles of the National Conference, 
nor as I have indicated is it the position taken in Mr. Carey’s ar- 
ticle. Lawyers are inclined to wonder, I think, why it is that ac- 
countants are so excited about the Agran case. 

That they are excited and frightened seems to me clear. I hope 
that as they get more perspective they will be able to take a calmer 
view of the situation. One of the reasons for their concern rests 
on one of the grounds for the Agran decision, to which I have not 
referred. The accountant there was practicing before the Treas- 
ury Department. Such practice is regulated by the Treasury De- 
partment under Treasury Department Circular No. 230. Under 
this, lawyers, accountants and other persons are, on meeting cer- 
tain requirements, allowed to practice before the Treasury De- 
partment on tax matters. The crucial paragraph in the Circular 
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is sec. 10.2(f), which provides that “‘an agent enrolled before the 
Treasury Department” which is the category into which an ac- 
countant falls ‘‘shall have the same rights, powers and privileges 
and be subject to the same duties as an enrolled attorney.” Then 
the paragraph goes on with two provisos, the second of which 
reads: “And provided further, that nothing in the regulations in 
this part shall be construed as authorizing persons not members 
of the bar to practice law.” To an attorney that seems innocuous 
enough. It was relied on by the court in the Agran case as one of 
the grounds for denying the accountant his fee. What he had 
done, the court ruled, was to practice law, and thus it was not 
authorized by the Treasury’s regulation. 

The Council of the American Institute of Accountants imme- 
diately sought to have this passage deleted from the Treasury's 
regulation. They felt, I suppose, that the time was propitious, 
since the present Commissioner of Internal Revenue is a certi- 
fied public accountant, and a former president of the American 
Institute of Accountants. But not content with that, they intro- 
duced a bill in Congress which provides that “no person shall be 
denied the right to engage” in settlement of Federal tax liabilities 
with the Internal Revenue Service “solely because he is not a 
member of any particular profession or calling.” Note that 
neither of these proposed changes is limited in its scope to certi- 
fied public accountants. If these changes were made, and effec- 
tive, they would be equally applicable to all persons who wanted 
to act as accountants or tax consultants, regardless of their train- 
ing or professional standing. 

In furtherance of its recommendations, the American Insti- 
tute put out last summer a nicely printed pamphlet called “Help- 
ing the Taxpayer,” which was distributed in large quantities to 
certified public accountants, their clients, and others. To me, 
this document isa little on the “slick” side. I find it hard to think 
that it is really a fair presentation of the problem. It tends to in- 
dicate that there is some threat to the right of accountants to 
make out tax returns. But this right has always been recognized. 
Moreover, the pamphlet makes no reference to the Statement of 
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Principles of the National Conference. Nor does it differentiate 
between different classes of accountants with varying degrees of 
training and competence and professional standing. 

On September twentieth, the American Institute of Account- 
ants sent all its members a circular letter asking them to write to 
their Congressmen and Senators, and to have their clients write 
to their Congressmen and Senators, in support of the Institute's 
Bill. Again, on November fifteenth, the Institute sent out a letter 
to its membership enclosing a form of letter to be sent to all part- 
ners in accounting firms, and even a suggested form of letter to 
be used as a guide for clients to write to Congressmen and Sena- 
tors. In none of these items is any reference made to the Statement 
of Principles of the National Conference. It is hard to suppress 
the feeling that the American Institute of Accountants is seeking 
to free not only its own members, but all persons acting as ac- 
countants regardless of training and professional standing, from 
all restraints in tax practice, and that it has in substance and effect 
repudiated the Statement of Principles. 

The American Institute, as I understand it, denies this, al- 
though its actions seem to speak quite loudly on this matter. The 
American Institute feels that the lawyers repudiated the State- 
ment of Principles when they participated in the Agran case. It 
is very hard, though, to see any basis for this feeling when the 
words of the Statement of Principles are laid down alongside the 
actual facts of the Agran case. My own thought would be that the 
Agran case was a poor case for the accountants to stand on and a 
bad one for them to get excited about. 

Be that as it may, though, it is easy to see that lawyers are not 
likely to remain passive when the organized body of certified pub- 
lic accountants is acting in the manner and with the intensity 
which has been apparent over the last six months. To strike the 
proviso out of sec. 10.2 (f) of Treasury Circular 20 is the equiv- 
alent of saying that non-lawyers may practice law. It would not 
have taken much foresight to see that organized lawyers, rightly 
or wrongly, are going to resist that change. May I make this sug- 
gestion: Instead of striking out that proviso, which after all is 
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fighting ground for lawyers, might it not be a better approach for 
the accountants to seek to have a further proviso added which 
might read as follows: “And provided further, that nothing in 
the regulations in this part shall be construed as prohibiting a 
certified public accountant from practicing certified public ac- 
counting.” I agree that this does not answer all of the questions. 
But it states the areas of operation rather accurately. 

There is one aspect of the accountants’ action which they did 
not, I think, fully appreciate. One of their arguments has been 
that there should be a Federal statute so that there would be a 
uniform Federal rule about tax practice by accountants. Now 
lawyers, including tax lawyers, are accustomed to thinking of 
themselves as members of the Bar of a state. They like, and see 
values in, the local control of lawyers which is the consequence of 
a separate Bar in each state. Lawyers who practice tax law know 
that they are constantly dealing with questions of local state law 
of one sort or another, as well as Federal tax law. When the ac- 
countants come out for a uniform federal rule for admission to 
practice in tax cases, it may show a weakness in their case, in that 
their training is necessarily deficient in those matters which are 
likely to vary state by state. Moreover, lawyers are likely to feel 
that there is too much centralization anyway. On this ground 
alone, they are likely to oppose anything which seeks to centralize 
more authority in the Federal government. The accountants may 
encounter a more deep-seated opposition than they anticipated 
on this particular proposal. 

Moreover, a Federal statute even if passed might not accomp- 
lish what the accountants want. There are notions about separa- 
tion of powers and local control of law practice which are rather 
deep-seated among American judges. It seems to me by no means 
impossible that American state courts might hold that activities 
which took place in their states were practice of law and could be 
legally performed only by members of the bar, even if they in- 
volved dealings with the Federal government. A very similar de- 
cision has been reached in Florida where a lawyer from another 
state who held a Treasury card undertook to practice before the 
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Treasury. The Florida Supreme Court held that he could not do 
so without being a member of the Bar of Florida. Petition of 
Kearney, 63 So.2d 630 (Fla. 1953). I would not be at all surprised 
to see the United States Supreme Court affirm such a decision if 
it even bothered to accept the case for review. As I have said, the 
notion that control of legal practitioners is a matter for state con- 
trol is very deep-seated among lawyers. 

This being the problem, its background, and its present status, 
what suggestions do I have? It is a very difficult problem, and it is 
not going to be settled all at once. My guess is, though, that it will 
actually work quite smoothly in most cases, just as it has actually 
worked for a long time in the past. Here are some observations for 
consideration: 

1. Call off the dogs. By my lights, most of the dogs have been 
unleashed in recent months by the American Institute of Ac- 
countants. Of course they say that this was self-defense after the 
Agran case. I suggest, though, that they take a calmer look at the 
Agran case—and that they pick a better one the next time they 
appear in court. At any rate, while the dogs are barking, this 
matter is not likely to be settled amicably or wisely. I would like 
to see a complete moratorium for a year or even more. There 
should be ample time to take a calmer look at things on both 
sides. 

2. From my point of view, it would be a very sound develop- 
ment if the American Institute of Accountants would conclude 
that it should undertake to speak only for certified public ac- 
countants and would differentiate itself from other practitioners 
in the field. Certified public accountants have gone far towards 
establishing a truly professional status. That is, as I see it, an 
entirely relevant and appropriate factor in the picture. Certified 
public accountants take on an unduly‘ heavy burden when they 
align themselves with persons who have not met their profes- 
sional standards. It may well be that there are many public ac- 
countants and others who are in fact well qualified. Let them, 
then, meet the qualifications of certified public accountants, and 
not by a grandfather clause, either. Lawyers cannot (as a practical 
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matter) be expected to make concessions to certified public ac- 
countants when those concessions will in fact be taken advantage 
of by a large number of miscellaneous practitioners, a large part 
of whom have neither the qualifications nor the professional 
standing of the certified public accountants. 

I do not mean that other persons should not be allowed to do 
any tax work at all. There will still be ample scope for them in 
making out returns, and in smaller communities where others 
may not be available. But the proper field of operation of such 
persons who do not meet full professional standards may well be 
more restricted than in the case of certified public accountants. 
Perhaps an ultimate solution will be that certified public ac- 
countants can do many things that public accountants cannot do, 
that public accountants can do some things that other groups 
cannot do, and that the other groups may have a rather restricted 
field to move in. 

3. If lawyers could deal with the organized certified public 
accountants, representing no one else, then I think agreement 
should not be too difficult. As a matter of fact, such an agreement 
has already been reached in the Statement of Principles of the 
National Conference. We could return to that with considerable 
advantage to all concerned. Then it should be possible to con- 
tinue the National Conference and to devise further steps, such 
as the establishment of local joint conferences which would un- 
dertake to administer the Statement in concrete cases. 

One of the problems here is that it is very difficult to make any 
such agreement effective. It is not, of course, binding on the 
courts. Whenever an accountant sues for a fee, it become the duty 
of the lawyer for the defendant to raise the defenses that may be 
available to him. Both the Bercu and the Agran cases were cases 
where accountants started the proceedings in court. The Ameri- 
can Institute might find it wise to seek to advise against bringing 
such suits except in cases where it believed the grounds were very 
clear. If such a suit were approved by the National Conference, 
for example, it might have a considerable chance of success. 

Similarly, the National Conference cannot control the actions 
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of state and local bar associations and their committees on unau- 
thorized practice of the law. But the National Conference might 
have very considerable powers of suasion, and it could, in ap- 
propriate cases, file briefs in opposition to positions taken by 
local associations or committees. One of the problems in this area 
is to restrain the hotheads on both sides, and a continuing Na- 
tional Conference with good leadership, and appropriate give 
and take on both sides, might perform a very valuable function 
in this respect. 

4. Finally, if we could deal directly with certified public ac- 
countants representing only certified public accountants, in a 
spirit of mutually working out a common problem, I for one 
would be willing to go very far in meeting the certified public 
accountants more than half way. We lawyers should not overlook 
two things: 

(a) In other common law countries, this question does not 
exist. Accountants can and do handle all aspects of income tax 
cases with the revenue authorities, short of court proceedings. I 
have shown the Agran opinion to an English soliciter. He finds it 
very interesting, but says that there would be no question in Eng- 
land that an accountant could properly do what Mr. Agran did, 
and be paid for it. He thinks that the solicitors may have been 
somewhat asleep and remiss, but there is no doubt as to what the 
legal status of the English accountant is in this area. 

(b) In any event, the question is one that must be resolved in 
the public interest. The lawyer has an obligation to protect the 
public from unauthorized law practice. But there are non-law- 
yers and non-lawyers. Certified public accountants are a special 
group. They have high qualifications and professional standards. 
Within very wide limits, lawyers are not protecting the public if 
they seek to prevent certified public accountants from engaging 
in tax practice. They are protecting themselves; and that is not 
a legitimate basis for using the weapon of unauthorized practice 
of law. Now I do think that lawyers and certified public account- 
ants are different. I know something about the books that are 
used in training certified public accountants. I think that, as a 
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class, certified public accountants tend to do too much by rote, 
tend to take some minor cases too seriously (just as they have the 
Agran case), and are not as good as lawyers at knowing and under- 
standing the trends and the way the tax law may develop, which 
may be very important for the client’s interests. But certified 
public accountants are qualified in tax matters. That being es- 
tablished, it seems to me better to let the public select what it 
wants, and to let the matter work out through the ordinary chan- 
nels of competition. I would only add that on this basis it would 
help if the American Institute would establish a canon which 
would require certified public accountants to seek competent 
legal advice when real legal questions are encountered, and then 
would take steps to enforce the canon. Conversely, lawyers should 
be careful not to do the sort of work that certified public account- 
ants are specially qualified to do. If something like this were done 
on a real and not a token basis, I would be in favor of letting 
things work out for themselves. Between lawyers and certified 
public accountants, I am in favor of live and let live on a basis of 
mutual accommodation and esteem. 

Like all questions worth talking about, these are hard prob- 
lems. They have, in my view, been made harder than they need 
to be over the past few months. I hope that we may soon approach 
them more calmly and with more perspective, so that our quarrel 
may indeed be a pretty one and not an undignified altercation. 
At this point, I would like to close with a passage from the Book 
of Common Prayer: 


. 

“Deliver us, we beseech Thee, in our several callings 
from the service of Mammon, that we may do the work 
which Thou givest us to do, in truth, in beauty, and in 
righteousness, with singleness of heart as Thy servants, 
and to the benefit of our fellow men.” 





Recent Decisions of the Supreme Court 
of the United States 


By JoHNn D. CALHOUN AND EpwIn M. ZIMMERMAN 


MOORE V. MEAD’S FINE BREAD CO. 


(December 6, 1954) 


The Court in this case upheld a claim for treble damages for price dis 
crimination violations of §2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, and of §3 of the Robinson-Patman Act. 

Moore, the petitioner, had been in a purely local bakery business in a 
New Mexico town. Respondent corporation, in the bakery business in 
another New Mexico town and also making sales in a Texas town, began 
competing for business in petitioner’s town. On Moore’s threat to move his 
business elsewhere, local merchants agreed to purchase his products ex- 
clusively. Respondent replied by cutting bread prices in Moore’s town. 
Respondent did not cut prices on its sales elsewhere. Moore was eventually 
forced out of business. 

His subsequent suit for treble damages was at first dismissed at the close 
of the presentation of his case, and the Court of Appeals affirmed on the 
ground that the suit was precluded since his own illegal acts initiated the 
alleged price discrimination. Certiorari was granted and the case remanded 
to the Court of Appeals for further consideration in light of Kiefer-Stewart 
Co. v. Joseph E. Seagram & Sons, 340 U.S. 211. That case pointed out that 
illegal conduct by those claiming damages under the anti-trust laws could 
be redressed by appropriate proceedings by the Government or by a private 
party, and that the illegal conduct “could not legalize the unlawful com- 
bination by [defendants] nor immunize them against liability to those they 
injured.” The Court of Appeals thereupon reconsidered its decision, and 
reversed the judgment dismissing the complaint and remanded the case for 
trial. 

The trial resulted in judgment for Moore. The Court of Appeals, how- 
ever, then reversed on the ground that the injury to Moore was to purely 
local rather than interstate commerce, and that interstate commerce was not 
used as a means to inflict the local injury. 208 F. 2d 777. 

Certiorari was granted and the Court voted unanimously to reverse. 
Justice Douglas wrote for the Court, and, significantly, took pains to point 
out in his summary of the facts that respondent corporation not only made 
sales to Texas, but was one of several corporations having interlocking 
ownership and management, and that these corporations maintained plants 
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in Texas as well as New Mexico, marketed bread under the same name, 
promoted their product through a common advertising program, and pur- 
chased some of their supplies as a unit. 

With the interstate facets of respondent’s business thus emphasized, 
Justice Douglas proceeded to reject the argument of the Court of Appeals 
that considerations of constitutionality required that the statutes under 
which Moore sued, though on their face seemingly applicable, had to be 
construed to reach only cases where interstate commerce was used to destroy 
competition or was itself injured or impaired as a result of the illegal acts. 

Granting that the injured party was a local merchant, and that no inter- 
state transactions were used to destroy him, Justice Douglas thought that 
the applicability of the statutes was justified by the fact that “... . the 
beneficiary is an interstate business; the treasury used to finance the warfare 
is drawn from interstate, as well as local, sources which include not only 
respondent but also a group of interlocked companies engaged in the same 
line of business; and the prices on the interstate sales, both by respondent 
and by the other Mead companies, are kept high while the local prices are 
lowered.” 

He reasoned that to hold for respondent would mean that interstate busi- 
nesses with discriminatory pricing practices could expand with impunity at 
the expense of local merchants so long as the price warfare was strictly 
intrastate. 

To Justice Douglas, Congressional power under the Commerce Clause 
could reach this situation because profits resulting from interstate activities 
would underwrite the losses of local price-cutting compaigns. Although no 
instrumentality of interstate commerce would be used to destroy the local 
merchant, “. . . the opportunities afforded by interstate commerce would be 
employed to injure local trade. Congress, as guardian of the Commerce 
Clause, certainly has power to say that those advantages shall not attach to 
the privilege of doing an interstate business.” 

Having settled to his satisfaction that the statutes could be constitutionally 
construed to reach the injury complained of here, Justice Douglas had no 
difficulty in reading the language of the statutes as covering the facts of this 
case. Respondent was engaged in commerce, selling bread both locally and 
interstate, maintained the price in interstate transactions and cut the price 
in intrastate sales, with the intent and having the effect of destroying a com- 
petitor—meeting the conditions of the Clayton and Robinson-Patman Act 
provisions relied on by petitioner. 

It is worth noting that the Court of Appeals had also recognized that 
the respondent corporation was associated with an interstate business, but 
had concluded that there was nothing in the record to show that the inter- 
locking corporate ownership and management had been utilized in or were 
in any way related to the local price war. The Supreme Court, using a 
more sensitive reagent for the detection of the element of interstate com- 
merce, was willing to conclude otherwise. The decision again demonstrates 
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how all-encompassing the Court regards the reach of the Commerce Clause 
when the question of regulation of economic activity by Congress is con- 
cerned. 

The Court did not deal in an elaborate manner with respondent’s con- 
tention that petitioner’s action justified the price-cutting. The Court quoted 
language from Kiefer-Stewart which apparently disposed of the claim, but 
went on to say it did not have to “pursue the matter” since the jury below 
had been charged that respondent would not be liable if the price-cutting 
was “for the purpose of regaining its own market or of reestablishing com- 
petition and not to destroy competition or to eliminate a competitor.” 


NATIONAL UNION OF MARINE COOKS AND 
STEWARDS V. ARNOLD, ET AL 


(November 22, 1954) 


The Supreme Court of the State of Washington dismissed an appeal from 
a money judgment because appellant, the National Union of Marine 
Cooks and Stewards, refused to obey an order that had been entered below 
in supplemental proceedings. The order below called upon the Union, 
pending disposition of the appeal in the main action, to deliver to the 
receiver of the court United States bonds that the Union possessed out of 
the state. 

On petition by the Union, certiorari was granted, petitioner contending 
that to seek to safeguard collectibility of an alleged claim by such procedure 
violated both the Equal Protection and Due Process clauses of the Four- 
teenth Amendment to the Constitution of the United States. The Supreme 
Court, in a 6-2 decision (Mr. Justice Black dissenting in an opinion in 
which Mr. Justice Douglas concurred), affirmed the judgment of the state 
court. 

In 1949, the respondents, sometime members of petitioner, brought a libel 
action in a Superior Court of the State of Washington that resulted in a 
total judgment against petitioner of $475,000. Petitioner noticed an appeal 
from that judgment, but, not offering a supersedeas bond for double the 
amount of the damages and costs, could not obtain stay of proceedings. 

While the appeal was pending, respondents began a supplemental pro- 
ceeding in the Superior Court. The evidence there disclosed petitioner to 
be without’ substantial assets in Washington but to possess in California 
$298,000 of United States bonds. In early 1952, petitioner was ordered by 
the Superior Court to deliver those bonds for safekeeping, pending dis- 
position of its appeal in the main action, to the receiver of the court. Upon 
petitioner’s failure to deliver the bonds, it was adjudged in contempt. 
Shortly thereafter, its appeal in the main action was stricken from the 
calendar of the Supreme Court of the State of Washington pending review 
by that court of the contempt adjudication “unless said appellant Union 
sooner purges itself of the contempt.” 
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A year later the adjudication of contempt was affirmed in a judgment 
that ordered dismissal of the appeal in the main action unless within fifteen 
days from the date of the remittitur appellant should purge itself of the 
order of contempt by complying with the trial court’s order requiring de- 
livery of the bonds. Affidavits were immediately filed by the parties. Those 
showed that the assets of the Union had shrunk to $90,389.84 by the end 
of 1952, that all of its assets of substantial value were still in California and 
that two California Courts had refused to entertain suit on the Washington 
judgment while appeal was pending. The Supreme Court of the State of 
Washington then entered judgment dismissing the appeal in the main 
action. Certiorari was granted “because of the significant relation of the 
constitutional issue to the enforcement of state judgments.” 

The Supreme Court of the United States, in an opinion by Mr. Justice 
Burton, disposes of the Equal Protection argument in a single sentence. It 
simply, and quite properly, concludes that “no showing has been made 
that anyone comparably situated has been treated differently from peti- 
tioner.” For the Court “the significant issue is whether the action of the 
State violates due process of law” and the significant case on that point is 
Hovey v. Elliott, 167 U.S. 409 (1897). 

In the Hovey case, the Court held it to have been a denial of due process 
of law to strike a defendant’s answer and to enter judgment against him 
for his refusal to deliver to a court-appointed receiver certain funds that 
were the subject matter of the litigation. The vice of the procedure was 
said to be its denial to a defendant of his day in court. 

The majority here distinguish Hovey by observing, first, that this “peti- 
tioner has had his day in court . . . dismissal has cut off only a statutory 
right of review after a full trial before judge and jury,” and, second, “while 
a statutory review is important ..., such review is not a requirement of due 
process.” 

Support for the decision is afforded, says the Court, by a comparison of 
this case with those that have established the right of states to refuse to revive 
dismissed appeals in criminal actions where dismissal has followed the 
escape from custody of appellants. 

The dissenters read Hovey to mean that under due process of law there 
cannot be denial of all right to defend. They then urge that if review pro- 
ceedings are provided in the supreme court of a state, they become an 
integral step in the trial process and, like earlier proceedings at nisi prius, 
may not be conducted so as to deny a defense. From such premises it would 
follow that dismissal of petitioner’s appeal violated due proces of law. 

But in setting up their contentions, the dissenters do not attack the long- 
standing rule, upon which the majority relies, that a state is not required 
by the Fourteenth Amendment to provide a system of appellate review. 
Neither do they contend that the turn-over order is unreasonable. Conces- 
sion of those points would seem to undercut the dissenters’ second premise. 
Certainly it is difficult to see why imposition of this reasonable and non- 
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discriminatory condition on appellate review must offend the Constitution, 
although total abolishment of review by a state would not. 


BALTIMORE CONTRACTORS, INC. V. BODINGER 


(January 10, 1955) 


In the District Court to which respondent's equitable action for an ac 
counting had been removed, the petitioner, Baltimore Contractors, Inc., 
moved, pursuant to Section 3 of the United States Arbitration Act, for a stay 
of proceedings pending arbitration. The District Court denied the motion 
based on its conclusion that the agreement between the parties did not con- 
template arbitration of the issues involved in respondent’s claim. Petitioner 
appealed. Its appeal was dismissed by the Court of Appeals for the Second 
Circuit on the ground that the decision denying the stay was a non-appeal- 
able order. Thereafter, certiorari was sought and granted on the following 
question: 


“Whether in an action for an accounting an interlocutory order 
denying a stay under Section 3 of the United States Arbitration Act 
should be regarded as a denial of an injunction from which an appeal 
lies.” 


Except for review of proceedings under Title 11, Bankruptcy, the appel- 
late jurisdiction of Courts of Appeals over orders of District Courts is en- 
tirely set by the provisions of Sections 1291 and 1292 of the Judicial Code. 
Subparagraph (1) of Section 1292 permits appeals from “interlocutory orders 
. +. granting, continuing, modifying, refusing or dissolving injunctions, or 
refusing to dissolve or modify injunctions . . . .” Appealability in this case 
was turned on the question of whether refusal by the District Court to stay 
its trial pending arbitration was the refusal of an “injunction” within the 
meaning of Section 1292 (1). 

Under old English chancery practice, a defendant in an action at law 
might go into equity, plead what today is called an equitable defense and 
obtain an injunction against the law-plaintiff from further prosecuting his 
law action. Throughout the first century and a quarter of its development 
a similar practice developed in the Federal system. Although there were 
not separate law and equity courts, there were law and equity sides, and 
the latter commonly enjoined plaintiffs from proceeding with their actions 
on the law side. 

With the Law and Equity Act of 1915 [§ 274b, old Jud. Code], it became 
possible to interpose equitable defenses in a law action, and in Enelow v. 
New York Life Ins. Co., 293 U.S. 379 (1935), it was decided that when an 
equitable defense was so interposed, decision to try its issues prior to the 
law issues was an interlocutory injunction against the action at law and 
appealable under Section 1292 (1) [$ 229, old Jud. Code]. 
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Even after adoption of the Federal Rules of Civil Procedure which ex- 
pressly unite law and equity and abolish the separate sides of District Courts, 
the Supreme Court continued to apply the Enelow test. Ettelson v. Metro- 
politan Life Ins. Co., 317 U.S. 188 (1939). 

With City of Morgantown, West Virginia v. Royal Ins. Co., 337 U.S. 254 
(1949), however, even the most perceptive commentators were led to think 
that the Court finally had abandoned its play with historical analogies and 
thereafter might apply Section 1292 (1) according to the needs of this day 
and not those of colonial Westminister. [See, e.g., Moore’s Commentary on 
the U.S. Judicial Code, pp. 493-4.] 

The Supreme Court, in an opinion by Mr. Justice Reed, has now decided, 
6-2. to rehabilitate the Enelow rule. It was held that the decision of the 
District Court here “was a mere order and not an injunction as that word 
is understood through the Enelow and the Ettelson cases as a stay through 
equitable principles of a common-law action.” 

Revival of the Enelow doctrine necessitated an attempt by the Court to 
distinguish Morgantown. In that case, plaintiff had sued for reformation 
of an insurance policy, alleging mutual mistake. The defendant answered, 
denying mistake, and counterclaimed to recover on the policy. Plaintiff's 
reply to the counterclaim alleged the same facts as its complaint. When 
defendant filed a demand for a jury trial, the District Court granted a motion 
by plaintiff to strike the demand, and set the case for trial to the Court 
without a jury. An appeal was dismissed, the Court of Appeals declaring that 
the order was interlocutory and not the grant of an injunction. 

In its decision in Morgantown affirming the judgment of dismissal, the 
Supreme Court categorically rejected the Enelow test. It said: 


“. .. This is not a situation where a ‘chancellor’ in denying the 
demand for jury trial can be said to be enjoining a ‘judge’ who has 
cognizance of a pending action at law. This is rather a case of a judge 
making a ruling as to the manner in which he will try one issue in a 
civil action pending before himself. The fiction of a court with two 
sides, one of which can stay proceedings in the other, is not applicable 
where there is no other proceeding in existence to be stayed. 

“. .. We would ill serve the stated purpose of the Rules of Civil 
Procedure were we to perpetuate by analogy distinctions which the 
Rules expressly disallow.” 


The same result would have been reached in Morgentown by application 
of the historical analogies. Indeed, Mr. Justice Frankfurter concurred in 
the judgment, relying on that ground, i.e., that the stay order denying 
defendant a jury trial on his “law” counterclaim in advance of plaintiff's 
equitable issues was not assimilable to a decree in chancery, but was akin 
to a stay of legal proceedings by a common law judge. By dwelling on this 
feature of the case while avoiding its rationale, the Court now says that 
“the Morgantown case controls here.” 
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But Mr. Justice Reed does not give his heart willingly to his handiwork. 
In his penultimate paragraph, he confesses: 


“The reliance on the analogy of equity power to enjoin proceedings 
in other courts had elements of fiction in this day of one form of 
action. The incongruity of taking jurisdiction from a stay in a law 
type and denying jurisdiction in an equity type proceeding springs 
from the persistence of outmoded procedural differentiations. Some 
simplification would follow from an assumption or denial of juris- 
diction in both.” 


The Justice concludes, however, and a majority of his Brethren go with 
him, that when the Court has long adorned a corner of the law with fiction, 
“it is better judicial practice to follow the precedents, leaving Congress to 
make such amendments as it may find proper.” 

In dissent, Mr. Justice Black, with whom Mr. Justice Douglas concurs, urges 
that the order of the District Court is appealable because it is “(1) ‘final’ 
within the meaning of 28 U.S.C. § 1291 [§ 1291 is the Judicial Code provision 
that allows appeals from “final decisions’”], and (2) a refusal to grant an 
interlocutory injunction within the meaning of § 1292.” 

In contending that the order is “final,” the dissenters point to other cases 
in which the Court has admitted that “a collateral issue may be so severable 
and unrelated to a central issue that a judgment on the central issue is con- 
sidered ‘final’ and appealable under § 1291, even though other important 
issues are left undecided.” Thus, the Court has held that an order denying 
that a plaintiff in a stockholder’s derivative action be required to give 
security for reasonable expenses of defendant is appealable as a “final” 
decision. Cohen v. Beneficial Loan Corp., 337 U.S. 541 (1949). The dis- 
senters contend that “decision of whether a judicial rather than an arbitra- 
tion tribunal shall hear and determine this accounting controversy is logi- 
cally and practically severable from the factual and legal issues crucial to 
determination of the merits of the controversy.” 

For the dissenters, all stay orders “that have the substantial effect of inter- 
locutory injunction orders” should be appealable under Section 1292(1). It 
is contended that “the refusal to stay here had that effect,” and it is urged 
that the Court has conceded this point by admitting that the order “would 
be appealable had it been entered by another judge not presiding in this 
particular case.” 

The dissent concludes by charging the Court with laying a “wasteful pro- 
cedure at the door of Congress” for remedy. 

It is to be hoped that amendment of Section 1292(1) will not be too long 
in coming. 
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Recent Decisions of the New York 
Court of Appeals 


By SHELDON OLIENSIS AND JOSEPH H. FLoMm 


PEOPLE V. JELKE 


(308 N.Y.— December 31, 1954) 


This widely publicized case has now resulted in two significant decisions 
concerning the right of a public trial in criminal cases. (See also application 
of United Press Association, 308 N.Y. December 31, 1954, 
discussed below). The defendant, Jelke, was tried in the New York Court of 
General Sessions on charges of compulsory prostitution and other offenses 
of like character. The presiding judge—Judge Valente—acting on his own 
motion and over the defendant’s objection, excluded the general public and 
the press from the courtroom during the People’s case. However, the de- 
fendant was permitted to have present any friends or relatives he deemed 
necessary for the protection of his interests. The judge further ordered that 
the minutes of the trial were not to be made available to anyone but the 
defendant or District Attorney without the Court’s permission. 

Since the opening statements revealed that obscene and sordid matter was 
likely to be adduced, Judge Valente felt that such an order was necessary 
for the “sound administration of justice” and in the “interests of good 
morals.” 

The defendant was found guilty on two counts of compulsory prostitution 
and appealed. The Appellate Division directed a new trial on the ground 
that the defendant had been improperly deprived of a public trial. 

Upon appeal, the Court of Appeals, in an opinion by Judge Fuld, affirmed 
the order of the Appellate Division. Judge Desmond dissented in a separate 
opinion in which Judge Conway concurred. Judge Van Voorhis did not 
participate. 

The defendant's right to a public trial in a criminal action is guaranteed, 
in unqualified terms, by Section 8 of the Code of Criminal Procedure and 
Section 12 of the Civil Rights Law. This is further guaranteed by Section 
4 of the Judiciary Law which, after reciting that the sittings of every court 
shall be public, specifically excepts “proceedings and trials in cases for 
divorce, seduction, abortion, rape, assault with intent to commit rape, 
sodomy, bastardy or filiation.”” The Court emphasized that the right to a 
public trial is “of such surpassing importance that any statute purporting 
to limit or qualify that right should be ‘strictly construed in favor of the 
general principle of publicity.’” Accordingly, since compulsory prostitution 
was not one of the exceptions specified in the Judiciary Act, exclusion of 
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the public was not justified. This result was not affected by the fact that 
evidence of a sodomous act was anticipated and actually adduced during 
cross-examination of one of the People’s witnesses. 

The Court further held that a trial court does not have inherent power 
to exclude the press and public “in the interests of public decency.” The 
Court recognized that a trial court has inherent power to preserve order and 
decorum in the courtroom or to protect the rights of parties or witnesses at 
the trial. A court may therefore limit or temporarily exclude spectators or 
classes of spectators as, for example, where necessary for health or sanitary 
reasons, to prevent overcrowding or disorder, or to enable an immature or 
an emotionally disturbed witness to testify. However, the Court stated that 
there is a “vast difference” between the case where “everyone is admitted 
except a designated few” and the instant one in which “everyone is excluded 
but a limited class.” 

The opinion makes evident that the Court accorded of tie right of public 
trial the status of “a fundamental privilege.” Judge Fuld pointed out that 
the foremost purpose ascribed to the principle of publicity in a judicial 
proceeding is that of assuring “greater security * * * for the proper adminis- 
tration of justice,” that “publicity is a potent safeguard against unjust 
prosecution of the accused,” and that “publicity has been deemed to play 
an important role in assuring testimonial trustworthiness and in curbing 
perjury.” While recognizing the evils of sensational and vulgar press cover- 
age, the Court regarded the balancing of the public interest against the 
rights of the defendant as essentially a problem for the legislature. How- 
ever, the Court specifically left open te question whether such legislative 
action could be properly taken, indica‘ing that the right to a public trial 
might be of such a transcendental nature as to preclude legislative limitation 
even in the cases excepted in Section 4. 

Judge Desmond, in his dissenting opinion, felt that the Court had dis- 
cretion to bar the press and public under the policy set forth in the Judiciary 
Law “in a case where filthy sexual episodes are to be described.” He argued 
that the “moral pollution” which might result from the admission of the 
press and the public in such a case might be a far more serious evil than 
unsanitary conditions, overcrowding or disorder in the courtroom or even 
the emotional disturbance of the witness. 

Judge Desmond also pointed to the failure of the defendant to show any 
direct prejudice from the limitation of spectators. The majority was not im- 
pressed by this argument, quoting the following language, “It is for the pro- 
tection of all persons accused of crime—the innocently accused, that they 
may not become the victim of an unjust persecution, as well as the guilty, 
that they may be awarded a fair trial—that one rule [as to public trials] must 
be observed and applied to all.” 

Neither the majority nor the dissenting opinion discussed the incidental 
unfairness to the various persons who might be named in such a trial and 
who might not have an opportunity to rebut accusations made against them. 
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RECENT DECISIONS 


IN RE UNITED PRESS ASSOCIATION V. VALENTE 
(308 N.Y.— December 31, 1954) 


After Judge Valente’s exclusion order was issued, various press associations 
and newspaper publishers instituted an Article 78 proceeding to restrain 
the trial judge from carrying out the order. Special Term denied the applica- 
tion, and the Appellate Division affirmed by a divided court. 

The criminal trial was concluded prior to the Court of Appeals decision, 
and accordingly, the matter could have been dismissed as moot. However, 
the Court stated that the determination of whether members of the public 
at large, including the press, possessed an independent, enforceable right 
to insist that they as members of the public be permitted to attend the trial 
was of such importance in the administration of the criminal law that the 
appeal ought to be entertained. 

The Court divided three to three on the question of whether Section 4 
conferred on the general public a right of attendance at trials. It also divided 
equally on the issue of whether the newspapers had standing to enforce 
such right. However, because Judge Desmond adhered to his decision in the 
main Jelke case that the trial judge could, over the defendant’s objection, 
exclude the public at large from the trial, he voted to affirm the order deny- 
ing the newspapers’ application. 

At the outset, Judge Fuld, speaking for the Court, felt it necessary to 
negate any imputation that the right of freedom of the press was involved. 
He stated that this right only permits those who see and hear what transpired 
to report it with impunity and does not confer any right of access to sources 
of information not available to others. 

Next the court dealt with the purpose of the inherent right to a public 
trial. Apparently applicants relied primarily upon the terms of Section 4 
of the Judiciary Law which provides that trials shall be public and that 
“every citizen may freely attend the same * * *.” Applicants argued that 
the latter portion of this provision, by its terms, conferred upon them a right 
to attend which was improperly abridged. The Court found that the entire 
section was merely a codification of existing law and was not intended to 
confer any new rights. It found that historically the provision permitting 
every citizen to freely attend trials was meant to codify the right of persons 
attending court on business to be free from arrest. 

Judge Fuld also pointed to various historical grounds for holding that the 
right to a public trial was for the benefit of and could be asserted only by 
the accused and not the spectators. While he recognized that the public at 
large had an interest in seeing that the accused was afforded a fair trial, this 
right was adequately protected by giving the defendant the right to demand 
a public trial. The defendant, he pointed out, in the immediate sense, had 
the most at stake. He analogized the right to a public trial to the right of 
trial by jury, the right of assistance of counsel, and the right of the accused 
to be confronted by witnesses against him and called attention to the fact 
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that each of these latter rights could be waived by the defendant. He 
reasoned that, if the applicants’ position were sound, the defendant might 
not be able to waive a public trial to his possible prejudice. 

The Court was also fearful that if the applicants’ position was sustained, 
the collateral proceedings which would attend orders of exclusion would 
prove harsh and burdensome to the courts. 

Judge Desmond, in a terse opinion, found that Section 4 of the Judiciary 
Law conferred a private right upon the public at large to attend trials and 
to sue for enforcement thereof. However, since in Judge Desmond’s opinion 
the trial court acted within the limits of its discretion, he felt that the appli- 
cation should be dismissed. Since the main Jelke case has now established 
that no such discretion exists in the trial judge, it may be questioned whether 
Judge Desmond’s resulting vote would be the same again. 

Judge Froessel based his dissenting opinion upon what he termed the 
“unmistakable, unambiguous and unclouded” language of Section 4 of the 
Judiciary Law and upon his view of its historical background. He cites 
persuasive historical authority to demonstrate that the right of the public 
to attend a criminal trial was independent of the right of the accused at the 
time of the adoption of such statute. 

Further, Judge Froessel found that the public’s right to attend trials 
existed independent of the statute and listed reasons for having public 
attendance independent of the protection of the accused. Among these were 
that the public gaze will cause the officers of the court to act more con- 
scientiously; that persons who may in some way be affected may have an 
opportunity of protecting themselves; and that the educational effect of 
public attendance is of material advantage. Further, he felt if the right were 
limited to the defendant and the defendant were permitted to waive a public 
trial that favoritism on the defendant’s behalf might be shielded from the 
public gaze. 

Having found a right in the public at large to attend trials, the dissent 
determined that the only effective method of enforcing the right was to 
permit a member of the public to bring a proceeding such as the instant one. 
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The Library 


SwwneyY B. Hitt, Librarian 


CHARITIES, CHARITABLE TRUSTS AND 
FOUNDATIONS 


“He hath made the earth by his power, he hath estab- 
lished the world by his wisdom, and hath stretched out 
the heaven by his understanding.” 


Jer. 51-15 


The Special Committee to Investigate Tax-Exempt Founda- 
tions and Comparable Organizations stated in House Report No. 
2681, 8grd Congress, 2nd Session “the Committee was and is well 
aware of the many services which foundations have rendered to 
the people of the United States in many fields and areas, particu- 
larly in medicine, public health and science.” If the terminology 
of science in the above includes the disciplines in the fields of the 
social sciences, and surely it must have been so intended, most 
thoughtful people would be in hearty accord. Foundations have 
been bountiful in the fields of teaching, education and library 
development in addition to those of the exact disciplines. 

Rightfully the Committee also said “nothing has occurred to 
change its initial conviction that the foundation, as an institu- 
tion, is desirable and should be encouraged.” ‘To this we can only 
add a hearty Amen! 

It is of significant interest that there has been recently con- 
siderable development and growth in the number of founda- 
tions and charitable trusts and their accumulated wealth, some 
$7,500,000,000 in aggregate funds and $675,000,000 of annual 
earnings. 

Among the early creators and inspirers of charitable trusts 
were John Howard, Sir Samuel Romilly, Jeremy Bentham and 
Benjamin Franklin. Earlier it was Plato who “bequested his 
academy with fertile lands to his successors” and the Ptolemies 
endowed the library at Alexandria. 
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Librarians like to recall to the foundations this early tradition 
of aiding libraries when they come to them as supplicant for their 
needs. It is our earnest hope that the following check list relating 
to foundations, charitable trusts and uses will be found timely. 


American foundations and their fields. New York, Raymond Rich & Wil 
lam Cherin associates. 1939—to date. 

American foundations for social welfare. Shelby M. Harrison and F. Emer- 
son Andrews. 1946. 

American law institute. Restatement of the law of trusts. St. Paul, 
American law institute publishers, 1935. 

American society of corporate secretaries. Corporate contributions report. 
New York, 1950. 

Andrews, Frank E. Attitudes toward giving. New York, Russell Sage Foun- 
dation, 1953. 

Andrews, Frank E. Corporation giving. New York, Russell Sage Founda- 
tion, 1952. 

Andrews, Frank E. Philanthropic giving. New York, Russell Sage Founda- 
tion, 1950. 

Balcombe, A. J. The charitable trusts (validation) bill. 1954. 104 (Annual 
Charities Review Suppl. 17) L.J . 16-26. 

Barfield, L.B. New legal sanction in Georgia for the corporate contribution 
to private educational institutions. 1954. 5 Mercer L. Rev. 249-56. 

Bell. Corporate support of education. 1952. 38 A.B.A.J. 119. 

Binder, A. The enigma of philanthropy and taxation. 1954. 25 Miss. L.J. 
160-7. 

Bleicken. Corporate contributions to charities: the modern rule. 38 
A.B.A.J. 999. 

Bogert, George G. The law of trusts and trustees. St. Paul, Minn., West 
pub. co. 1953. 8v. 

Bogert, George G. Proposed legislation regarding state supervision of 
charities. 1954. 52 Mich. L. Rev. 633-58. 

Bogert, George G. Recent developments regarding the law of charitable 
trusts. 1954. 5 Hastings L.J. 95-102. 

Carnegie Corporation of New York; statements submitted to Special com- 
mittee to investigate tax-exempt foundations. New York, 1954. 

Casey, William J. Tax planning for foundations and charitable giving. 
Roslyn, N.Y. Business Reports. 1953. 

Chambers, Merritt M. Charters of philanthropies. New York, 1948. 

Charitable institutions—immunity from tort liability. 1954. 4 DePaul L. 
Rev. 56-67. 

Charitable trust—termination by judicial decree. 1953. 28 Wash. L. Rev. 
76-8. 

Charitable trusts: early legislation. 1953. 97 Sol. J. 19-20. 
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Charitable trusts—indefinite and uncertain purposes. 1953. 16 U. Detroit 
L.J. 199-201. 

Charitable trusts—perpetuities. 1953. 39 Va. L. Rev. 528-g0. 

Chommie, J.C. Federal income taxation: transactions in aid of education. 
1954. 58 Dick. L. Rev. 189-218. 

Committee on corporate giving in Canada. Corporate giving in Canada, 
ed. by Albert A. Shea. Toronto, Clarke, Irwin. 1953. 

Cook, John B. Corporate donations of property to charity. 1954. 10 Intra- 
mural Law Review, N.Y.U. Law School 64-70. 

Cousens. How far corporations may contribute to charity. 1949 35 Va. L. 
Rev. 401. 

Cy prés doctrine and anonymous donors. 1954. 6 Stanford L. Rev. 729-34. 

de Capriles and Garrett. Legality of corporate support to education. 1952. 
38 A.B.A.J. 209. 

Directory of social and health agencies of New York City. New York, Co- 
lumbia Univ. Press, 1954. 

Fisch, Edith L. The cy prés doctrine in the United States. Albany, Bender, 
1950. 275Pp- 

Fisch, Edith L. American acceptance of charitable trusts. 1953. 28 Notre 
Dame Law 219-33. 

Fletcher, William Meade. Cyclopedia of the law of private corporations. 
Chicago, Callaghan and co., 1954. 2938-2941. 

Flexner, A. and Bailey, E.S. Funds and foundations. Harper, 1952. 

Ford, H. A. J. Charitable corporations taking income in perpetuity. 1953. 
26 Aust. L.J. 635-41. 

Fridman, G. H. L. Charities and public benefit. 1953. 31 Can. B. Rev. 
537-52- 

G. A.M. Charity. 1954. 70 Scot. L. Rev. 97-104. 

Garrett. Corporate donations to charity. 1948. 4 The Business Lawyer 28; 
1953- 8 The Business Lawyer 22. 

Gray, H.R. Charitable trusts. 1953. 16 Modern L. Rev. 95-7. 

Gray, H. History and development in England of the cy prés principle in 
charities. 1953. 33 B.U.L. Rev. 30-51. 

Gregory, J. A. Contracts—enforceability of charitable subscriptions in 
Kentucky. 1954. 42 Ky. L.J. 487-92. 

Gresham, R.N. Tax code amendments and their effect on charitable trusts. 
1952. 32 Trust Bull. 34-9. 

Hanger, M. Investments by charitable corporations. 1953. 2 U. Queensland 
L.J. 145-9. 

Hayes, R. Corporate charitable giving. 1952. 91 Trusts & Es. 492-5. 

Hyland, W. J., Ill. Charitable bequests judicially sheltered. 1954. 29 
L.A.B. Bull. 199-200. 

Immunity from tort liability. 1952. 25 Temp. L.Q. 488-91. 

Joslin, G. S. Re: restrictions on the testamentary gift to charities in Cali- 

fornia. 1952. 25 So. Calif. L. Rev. 419-26. 
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Keels, H. M. Government’s attitude towards foundations. 1954. 33 Mich. 
S.B.J. 9-25. 

Keppel, Frederick P. The foundations. Macmillan co., New York, 1930. 

Kiger, Joseph C. Operating principles of the larger foundations. New York, 
Russell Sage Foundation, 1954. 

Liability insurance without liability. 1953. Kan. L. Rev. 188-92. 

Marts, A.C. Philanthropy’s role in civilization; its contribution to human 
freedom. Harpers, 1953. 

Mason, G. F. P. Charities and the public benefit. 1954. 104 L.J. 5-7. 

Nathan committee: the definition of charity. 1953. 97 Sol. J. 38-40. 

Nathan committee report. 1952. 102 L.J. 703-4. 

National Industrial Conference Board. Company policies on donations, 
New York, 1950. 

Navarro. Corporate authority to contribute to charity. 1951. 26 Phil. L.J. 
187. 

Negligence—charities—liability for torts. 1952. 13 Ohio S.L.J. 291-3, 5 U. 
Fla. L. Rev. 213-18. 

Negligence—immunity of charitable institutions from suit. 1952. 51 Mich. 
L. Rev. 309-12. 

New York Community Trust. Annual report. N.Y. 1954. 

New York State Law Revision Commission. Communication and study re- 
lating to liability of a charitable institution for negligence of its agents 
and employees. Albany, William Press, 1953. 50p. 

O’Brien, K. R.and D. E. Seventy years of bequests for Masses in New York 
courts—1883-1953. 1954. 23 Fordham L. Rev. 147-83. 

Pritchett, Henry S. The use and abuse of endowments. 1929. 144 Atlantic 
Monthly. 

Purdy. The power of the bar in shaping philanthropic gifts. 1925-26. 7 
Lectures on legal topics. 237-48. 

Putnam, H. R. The corporate and the common weal: contributions by 
corporations to private educational institutions. 1954. 22 Geo. Wash. L. 
Rev. 710-20. 

Ratner, L. G. Charitable bequests—judicial usurpation or legislative 
bungle? 1954. 29 Los Angeles Bar Bull. 266-8, 284-8. 

Real property tax exemption of churches. 1954. 29 St. John’s L. Rev. 
121-31. 

The return of charitable subscriptions. 1954. 104 L.J. 499-500. 

Rohr. R. D. Corporate philanthropy: the changing law. 1954. 33 Mich. 
S.B.J. 14-21. 

Ruml, Beardsley, ed. Manual of corporate giving. National Planning 
Ass'n. 1952. 

Salt, H. The charitable trusts reports. 1953. 2 J. Soc. Pub. Teach. Law n. s. 
106—14. 

Saxe, John G. Charitable exemption from taxation in New York State. 
New York, Lincoln engraving and printing corporation, 1933. 

Saxe, John G. New York system of charities. New York, 1937. 
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Scott. Austin W. ‘The law of trusts. Little, Brown & co., Boston, 1939. 

Scott, Austin W. ‘Trusts for charitable and benevolent purposes. 1945. 58 
Harv. L. Rev. 548-72. 

Shea, A. A., ed. Corporate giving in Canada. Clarke, Irwin, 1953. 

Shefelman, H. Legal and tax problems of charitable trusts and gifts. 1952. 
32 Trust Bull. 25-33. 

Shefelman, H. S. What is charitable? Legal and tax limits of trusts and 
gifts. 1952. 91 Trusts & Es. 654-7. 

Sheridan, L. A. The cy prés doctrine. 1954. 32 Can. B. Rev. 599-623. 

Sibley, J. A. Philanthropy—matter of self-preservation. 1953. g2 Trusts & 
Es. 8-9. 

Smith, T.B. Charity or “charity.” 1953. 65 Jurid. Rev. 121-33. 

Sturges, Kenneth. Yardsticks for corporation gifts to community chests. 
Bulletin 160, Community chests and councils of America. New York, 
1952. Supervision of charitable trusts. 1953. 21 U. Chi. L. Rev. 118-34. 

Taxation-charitable trusts-ruling on validity of clifford regulations. 1954. 
Wis. L. Rev. 164—76. 

Taylor, Eleanor K. Public accountability of foundations and charitable 
trusts. New York, Russell Sage Foundation, 1953 . 

Thiele, R. H., Jr. Corporation giving: some legal aspects. 1954. 8 Rutgers 
L. Rev. 527-40. 

Tilt, James T. Legal incidents to the investment of the corporate funds of 
charitable corporations of N.Y. New York, 1952. 

Todd, E.C. E. Trusts—charitable trusts—“poor relations”—employees and 
dependents of company—validity. 1953. 31 Can. B. Rev. 1166—72. 

Tort immunity of charities in Ohio. 1953. 4 Western Res. L. Rev. 348-57. 

Tort liability of charitable organizations. 1954. 22 J.B.A. Kan. 355-59. 

Torts—charitable hospital held immune from liability for negligence of em- 
ployees to paying patient. 1953. 39 Va. L. Rev. 835-6. 

Torts—charitable institutions—immunity from liability as affected by lia- 
bility insurance. 1953. 28 Notre Dame Law 421-4. 

Torts—charitable institutions—liability to paying patients. 1953. 32 N.C.L. 
Rev. 129-38. 

Torts—liability of a charitable organization to a paying patient for negli- 
gence of its servants. 1953. 42 Geo. L.J. 166-9; 1954. 32 Tex. L. Rev. 
476-8. 

Torts—liability of charitable institutions. 1953. 5 Baylor L. Rev. 199-203. 

Torts—liability of county charity hospital to paying patient. 1953. 7 Miami 
L.Q. 444-5- 

Trusts—charitable corporations—disposition of corporate assets upon dissolu- 
tion. 1953. 1 U.C.L.A. L. Rev. 117-19. 

Trusts—charitable trusts—effect of nationalization act on gifts to English 
hospitals. 1952. 51 Mich. L. Rev. 128-30. 

Trusts—cy prés doctrine. 1953. 5 Baylor L. Rev. 205-10. 

Trusts—gifts to charitable corporations—nature of interest created—duties 
of trustee. 1952. 26 So. Calif. L. Rev. 80-6. 
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Trusts—purposes for which charitable trusts may be validly created. 1952, 7 
g Wash. & Lee L. Rev. 310-16. 
Tudor, Owens Davies. The law of charities and mortmain, 5th ed. London, ~ 
1929. 
Uniform Act for the supervision of charitable trusts. Report. Handbook | 
of the national conference of commissioners on uniform state laws. 1952, 
512-18. ; 
U.S. Congress. House. Report of the special committee to investigate tax. ” 
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1954- 
U.S. Congress. House. Select committee to investigate tax-exempt founda. © 
tions and comparable organizations. Tax-exempt foundations. Washing. © 
ton, U.S. Govt. Print. Off., 1953. Hearings and report. : 
U.S. Congress. House. Special committee to investigate tax-exempt founda. | 
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U.S. Govt. Print. Off., 1954. : 
U.S. Congress. House. Special committee to investigate tax-exempt found- 
ations. Rpt. No. 2—Relations between foundations and education and 
between foundations and government. U.S. Govt. Print. Off., 1954. q 

U.S. Congress. House. Special committee to investigate tax-exempt found- 
ations. Rpt. No. 3—Economics and the public interest. U.S. Govt. Print. 7 
Off., 1954. q 

U.S. Congress. House. Special committee to investigate tax-exempt found- © 
ations. Rpt. No. 4—Summary of activities of foundations. U.S. Govt. Print. = 
Off., 1954. 

U.S. Congress. Senate. Committee on Interstate and Foreign Commerce. 
Investigation of closing of Nashua, N.H. mills and operations of Textron 
inc. Washington, U.S. Govt. Print. Off., 1949. 

Wills—charities—validity of a bequest to a labor union fund as a charitable 
trust. 1954. 23 Fordham L. Rev. 220-2. 

Wiper, Donald W., Jr. Torts—negligence—liability of charitable hospital. 
1954. 15 Ohio State L.J. 390-4. 
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